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Congressional Findings 

 WHY WE NEED AIPRA 

 There is increasing fractionation 

 There are different rules of intestate succession being applied. 

 Probate planning is difficult! 

 It is difficult for tribes to develop their own codes. 

 THIS IS UNFAIR! 



WHAT AIPRA WILL ACCOMPLISH 

 A uniform probate code will  

 Reduce the number of fractionated interests 

 Facilitate efforts to engage in estate planning and probate. 

 Facilitate creation of tribal probate codes. 

 Clarify general probate procedure for trust property. 

 

 



Definitions 



Indian 

 Any person who is a member of any Indian tribe 

 Any person who is an owner (as of the date of enactment of 

AIPRA in 2004) of a trust of restricted piece of Indian Land. 

 Any person who meets the definition of Indian under the Indian 

Reorganization Act and the regulations promulgated there 

under. 

 



IRA Definition 

 All persons of Indian descent who are members of any recognized 

Indian tribe now under Federal jurisdiction 

 And all persons who are descendants of such members who were, 

on June 1, 1934, residing within the present boundaries of any 

reservation 

 And all other persons of one-half or more Indian blood.  

 (Eskimos and other aboriginal peoples of Alaska shall be 

considered Indians) 

 



Indians in California 

 If a person owns an interest in trust or restricted property 

located in the State of California. 



Eligible Heir 

 Indian 

 Lineal Descendants within 2 degrees of consanguity 

 Owners of an interest in the same parcel of land as the 

decedent.  



Affinity and Halfblood Relations 

 Uncles, Aunts, Nieces, Nephews are excluded unless included. 

 Half-blood relations are treated the same as Full-blood 

relations. 



Trust Personalty 

 Trust Personalty- all funds and securities of any kind which are 

held in trust in an individual Indian Money Account or 

otherwise supervised by the Secretary.  



Intestate Succession 



AIPRA INTESTATE SUCCESSION 

 FIRST- see if there is a tribal probate code- if there is it will control. 

 

 



AIPRA- MORE THAN 5% 



Surviving Spouse 

 Is there a surviving spouse?  YES? 

 Then Ask… 

 Are there any eligible heirs?  YES? 

 Then Surviving Spouse gets 

  1/3 of trust personalty 

 Life estate without regard to waste in all trust property of the decedent. 

 If there are NO eligible heirs… 

 Then surviving spouse gets  

 ALL trust personalty 

 Life estate without regard to waste in all trust property of the decedent. 

 

 

 

 

 



Note Re: Trust Personalty 

 Trust personalty passing to a surviving spouse shall be maintained 

by the Secretary of Interior as trust personalty if the surviving spouse 

in Indian. 

 Non-Indians get a check! 

 Trust personalty can be devised to any person. 

 If the person is eligible to receive property in trust, they get an IIM 

account. 

 If the person is not eligible to receive trust property, they get a 

check.   



Remainder OR No Surviving 

Spouse 

 To decedent’s children who are eligible heirs 

 Or if a child of the decedent predeceased, then to his surviving 

heirs by right of representation 

In equal shares. 

 To those of the decedent’s great-grandchildren who are 

eligible heirs 

In equal shares 



 Decedent’s surviving eligible heir parents 

In equal shares 

 

 Decedent’s surviving eligible heir siblings 

In equal shares 



 To the tribe having jurisdiction over the property. 

 

 Unless an Indian co-owner pays FMV into the estate before 

probate closes.  Highest bidder wins in a contest. 



 If there is no tribe-  

 Divide it equally among the co-owners 

 If there are no co-owners, then to the U.S. t be sold, with 

proceeds to be placed in land acquisition fund. 

 If U.S. gets it- they should offer to sell it first to owners of 

contiguous parcels in trust status. 

 

 



Less than 5% interest 

 Is there a surviving spouse?  YES 

 Was she living on the parcel of property? YES 

 Then she gets a life estate without regard to waste in that 

parcel, with the remainder as follows… 



If no SS or if there is a remainder 

after SS interest: 

 The decedent’s eligible heir surviving child. 

 If more than one eligible heir surviving child, then to the oldest.   

 To the decedent’s oldest eligible heir surviving grandchild. 

 To the decedent’s oldest eligible heir surviving great 

grandchild 

 



 To the Tribe 

 To co-owners 

 To the U.S. to be sold 

 U.S. should give first option to buy to owners of trust property in a 

contiguous parcel. 



Exceptions 

 Heirs can renounce their interest in favor of: 

 Another eligible heir 

 An Indian person related to the decedent by blood, but only to 

ONE such person. 

 A co-owner 

 The tribe 

 

 



Simultaneous Death 

 Simultaneous Death- 120 hour rule for intestate succession. 



Intestate Interests  

 Maintain trust status if distributed under the intestate 

succession scheme listed in AIPRA. 



AIPRA Will Drafting 



Testate Distribution 

 To maintain the interest in TRUST status, the testator can will it 

to: 

 A lineal descendant 

 A co-owner 

 The Tribe 

 Any Indian 



A Testator May… 

 Devise a LIFE ESTATE to any other person, but still maintain the 

property’s trust status, so long as the remainder vests in: 

 A lineal descendant of the testator 

 A co-owner 

 The Tribe 

 Any Indian 

 



Closely Read! 

 If the testator wants to devise the property in fee to: 

 A lineal descendant of the testator 

 A co-owner 

 He must clearly state such intention that the interest passes in 

fee. 

 If the testator wants to devise the property in fee to: 

 The Tribe 

 Any Indian  

 HE CANNOT! 

 If the testator devises the property to a non-Indian, it will go in 

fee status. 



Presumption of Joint Tenancy 

 If a testator devises trust or restricted interests in the same 

parcel of land to more than 1 person, in the absence of clear 

and express language in the devise stating that the interest is 

to pass to the devisees as tenants in common, the devise shall 

be presumed to create a joint tenancy with right of 

survivorship. 



Pretermitted Spouses 

 If the testator marries after execution of the will, the surviving 

spouse shall receive the intestate share he or she would have 

been entitled to but-for the will. 

 SEE NEXT SLIDE FOR EXCEPTIONS! 



Spouse will not Inherit Intestate 

Share if… 

 The will was executed before AIPRA 

   Or 

 The spouse is non-Indian and the testator devised the trust land to 

one or more Indians. 

 Or  

 It appears that the will was made in contemplation of marriage 

 Or 

 The testator provided for the spouse outside of the will and that 

intent for such transfer to serve in lieu of a testamentary provision 

can be reasonably inferred. 

 



What if Testator was Married at 

the time of the will?  

 If testator left spouse out, spouse will inherit intestate share SO 

LONG AS 

 The testator and surviving spouse were continuously married 

without legal separation for the 5-year period preceding the 

decedent’s death. OR 

 The testator and the surviving spouse have a surviving child 

together. OR 

 The surviving spouse has made substantial payments toward 

the purchase or improvement of the trust land. OR 

 The surviving spouse is under binding obligation to continue 

making loan payments for the trust land for a substantial 

period of time. 

 THIS CLAUSE WILL NOT APPLY IF THE TESTATOR ADEQUATELY 

PROVIDED FOR THE SURVIVING SPOUSE AND ANY MINOR 

CHILDREN OUTSIDE OF THE WILL. 

 



What if the Testator gets a 

divorce AFTER execution of the 

will?  

 A surviving former spouse shall not be treated as a surviving 

spouse in intestate succession. (separation does not count as 

divorce) 

 As of the effective date of any divorce, the former surviving 

spouse shall not inherit, EVEN BY WILL, unless the will provides 

for the devise notwithstanding a divorce.  Former surviving 

spouse shall be treated as having predeceased the testator. 

 

 



Pretermitted Children 

 If the testator executed the will before the birth or adoption of 

a child AND 

 The omission was a product of inadvertence, rather than 

intentional omission THEN 

 The omitted children shall inherit the intestate share. 



Adopted Children 

 If child is given up for adoption by the decedent, the child 

shall not be considered the heir of the decedent. 

 If a child is adopted by the decedent, the child shall be 

considered the heir of the decedent so long as there was a 

legal adoption decree. 



Questions? 

 


